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MIAMI LAW QUARTERLY
it is the responsibility of a domestic relations court to deal with the family
as a unit, Included in this unit is the child, who is always the loser, no matter
who succeeds in the suit, where the home is broken. In the instant case the
court dismisses its duty to the child by pointing to the New Jersey statute20
which provides support and legitimacy to the child in such cases. But it did
not consider that a child needs a normal and secure home, which it cannot
attain unless the status of the parties is determined with the consequent
freedom safely to remarry.
There were three problems of public policy involved in the principal
case: first, the utterly void character of the Mexican decree to which the
court could not give substance; second. protection of women in this situation
from men who act in bad faith, by enforcing the obligation to support:
third, the determination of the status of the parties. A satisfactory disposi-
tion was made only of the first point. Both the first and third points could
have been properly settled had the court granted an annulment, but the second
point could only be properly disposed of by granting alimony to respondent
and under prevailing statutes in New Jersey this could not be done. It would
appear that the best available results could have been obtained by granting
the annulment, but that equity cannot be fully served in such cases without
statutes which allow alimony in suits for annulment, in the discretion of the
court.
2'
LIENS-UNRECORDED CONDITIONAL SALES CONTRACT INFERIOR
TO MECHANIC'S LIEN
Plaintiff, assignee of a conditional sales contract on which the buyer
had defaulted, sought possession of an automobile from defendant, a mechanic
who had commenced work on the automobile at the direction of the buyer after
the execution of the conditional sales contract but prior to its recordation
as required by statute.1 The trial court first directed a verdict for plaintiff,
and then issued an order for a new trial. On appeal, held, order affirmed. A
mechanic who repairs an automobile without notice of an unrecorded con-
ditional sales contract has a lien superior to that of the conditional seller.
G. F. C. Corp. v. Spradlin, 38 So.2d 679 (Fla. 1949).
20. N. J. Rav. STAT. § 9:15-2 (1937).
21. N. Y. CIv. PRAc. Acr § 1140-a, Johnson v. Johnson, 270 App. Div. 811, 59 N. Y.
S.2d 698 (2d Dep't 1946) (vhere the bigamous wife was awarded alimony under the
New York statute, though she was the sole wrongdoer).
I FLA. STAT. § 319.15 (1941) ("No liens . . . as security . . . on a conditional bill
of sale .. . on a motor vehicle . . . shall be enforceable in any of the courts of this
state, against creditors or subsequent purchasers for a valuable consideration, without
notice. unless a sworn notice of such lien . . .be recorded . , . shall be effective as
constructive notice when filed ... ").
CASES NOTED
In the absence of statute, the general rule in determining the priority
of liens is that they shall take precedence in the order of their creation 2 unless
the lien prior in point of time is extrinsically defective,' or is destroyed by
some act of the lienholder.4 Where there is actual or constructive notice, the
lien of a garageman for repairs is subordinate to the right of a prior con-
ditional vendor.' However, the conditional vendor waives his priority if he
expressly or impliedly consents to the repair work for which the lien is
claimed.' The common law lien, in contrast with the statutory lien, depends
on whether the repairman retains possession of the automobile.7 The me-
chanic's right to a lien for repairs at the request of a conditional buyer is de-
pendent upon the terms of the applicable conditional sales statute. Some of the
statutes are construed as giving the conditional vendee implied authority to
have the car repaired, and under such statutes the mechanic's lien is enforced
against the conditional vendor.8 But where the statute provides that the
mechanic may have a lien for repairs only when employed by the owner of
the automobile, the consent of the conditional vendor is required.9 It has been
held that the conditional vendor of the vehicle, by allowing the conditional
vendee to have possession of it for his own use, impliedly consents to a bail-
ment of the vehicle for reasonable repairs which enhance its value.10 The
majority of jurisdictions, however, hold that consent cannot be implied from
the single fact that the chattel is in the possession of the conditional vendee
for use." This is true even though the contract of sale provides that the con-
ditional vendee shall keep the automobile in repair at his own expense.12
2. Hollis & Ray v. Isbell, 124 Miss. 799, 87 So. 273 (1921) ; General Motors
Acceptance Corp. v. Sutherland, 122 Neb. 720, 241 N. W. 281 (1932).
3. Shephard v. Louisiana Texas Motors Co., 15 La. App. Rep. 144, 130 So. 627 (1930)
(reliance on credit of tortfeaser who contracted for repairs voids lien).
4. C. I. T. Corp. v. Solomon. 152 Misc. 833, 273 N. Y. Supp. 563 (City Ct. 9th
Dist. 1934) (excessive demand destroys lien); Orr v. Mallon, 190 Okla. 598, 126 P.2d
83 (1942) (excessive demand made in good faith does not destroy lien).
5. Van Syckle v. Keats, 125 N. J. L. 319, 15 A.2d 321 (1940); C. 1. T. Corp. v.
Jorgensen, 65 S. D. 7, 242 N. W. 594 (1932); 6 U. oF NEWARK L. REv. 137 (1941)
(conditional seller has priority when constructive notice is given by recordation).
6. Ellis Motor Co. v. Hibbler, 219 Ala. 53, 121 So. 47 (1929); Hollis & Ray v.
Isbell, sunpra: General Motors Acceptance Corp. v. Sutherland, supra; Williamson v.
Winningham, 199 Okla. 393, 186 P.2d 644 (1947).
7. General Motors Acceptance Corp. v. Barrett, 142 Misc. 192, 254 N. Y. Supp. 166
(City Ct. 3d Dist. 1931) (lien lost when repairman loses possession); Commercial
Acceptance Corp. v. Hislop Garage Co., 89 N. H. 45, 192 Atl. 627 (1937) (lien not lost
by allowing owner to use car daily) ; Gem Motor Co. v. Securities, Inc., 16 Tenn. App.
608, 65 S. W.2d 590 (1933) (statutory lien not dependent on possession).
8. Universal Credit Co. v. Marks, 164 Md. 130, 163 At. 810 (1933); Cherry's, Inc.
v. Sharpenstein, 33 Ariz. 342, 265 Pac. 90 (1928).
9. Brown v. Ace Motor Co., 30 Ala. App. 478, 8 So.2d 585 (1942) (sheriff cannot
consent); General Exch. Ins. Corp. v. Pellessier Sq. Garage, 24 Cal. App.2d 768, 69
P.2d 236 (1937) (thief cannot bind owner).
10. General Motors Acceptance Corp. v. Shoemaker, 309 Miss. 82, 6 So.2d 309
(1942) (lien valid if repairs were necessary for the preservation and operation of the
vehicle): Shoemaker v. Federal Credit Co., 177 Miss. 441, 171 So. 342 (1936).
11. Jordan v. Rolten & Co., 23 Ala. App. 464, 126 So. 893 (1930); Ellis Motor Co.
v. Hibbler, supra.
12. Goldstein v. Mack Motor Truck Co., 56 R. I. 1, 183 At). 136 (1936).
MIAMI LAW QUARTERLY
The Florida statute which governs the creation and priority of liens on
automobiles provides that a repairman may acquire a lien prior to all others
which accrue thereafter by performing labor on the machine with the consent
of the absolute or limited owner. 13 The statute only requires "limited owner-
ship" in order to create a relationship of privity between the owner and
mechanic, thus entitling the latter to a lien for repairs superior to the lien of
the conditional vendor.1 4 The court in the instant case interprets the term
"limited owner" to include a conditional vendee, in accord with the majority
view."5
The holding of the principal case conforms to earlier decisions on similar
cases affecting chattel mortgages on automobiles 16 and the priority of liens
on real property. 17
The purpose of the conditional sale is to give the buyer immediate use. Yet
the only method of obtaining protection that the conditional vendor now has,
from the tinie thaf the contract of sale is made and the date that it is re-
corded (four days in his case), is to keep possession of the automobile.
PLEADING-APPEALABILITY OF DECREE
ALLOWING ALIMONY PENDENTE LITE
Plaintiff, who was separated from her hushand, brought suit in equity
for maintenance and for support of the iminor children of the marriage. On
motion of the plaintiff, the court ordered temporary alimony to be paid by
the (ICfendant. pending outcome of the action. Defendant appealed from this
,wder. Plaintiff moved to dismiss the appeal on the ground that the order
was interlocutory and therefore non-appealable. field, motion denied. The
order for temporary alimony is a final decree from which an appeal will lie.
Hiss v. Hiss, 64 A.2d 173 (Conn. 1949).
The question of whether an independent review or appeal will lie
from an order denying or allowing aililiony pending the outcome of an action
for divorce, separation. or separate maintenance is one upon which unanimity
of decision is absent, although, perhaps, much desired.' 1-lere, the court stated
13. FLA. STAT. §§ 85.01, 85.07 (1941).
14. FL.A. STAT. § 85.25 (1941).
15. Chapnan v. St. Stephens Church. 105 Fla. 83, 10 So.2d 324 (1942); Gutnecht
v. Jolinson. o2 Cal. App.2d 315, 144 P.2d 854 (1944) ; Uitiversal Credit Co. v. Marks,
164 Md. 130. 163 Ad. 810 (1933); 15 Hernny. ENCYCLOPIA OF AuToMoBILE LAW 113
(9th ed. 1931). Contra: Hartford Accident & Indemnity Co. v. Spofford, 126 Me. 392,
138 Ad. 769 (1927).
16. Fritz v. Miami Industrial Bank, 143 Fla. 342, 196 So. 689 (1940) (mortgagee
with recorded mortgage has lien prior in dignity to garageman's liens for repairs).
17. Hub Supply Co. v. Bunedin Real Estate Co., 100 Fla. 47, 129 So. 904 (1930)
(mortgagee, not having recorded purchase money mortgage until after mechanic without
notice completed work, though mecharic's lien was filed subsequent to recording of
mortgage, held estopped to claim priority over mechanic's lien).
1. Kapp v. Kapp, 31 Nev. 70, 99 Pac. 1077 (1909).
